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COMMENTS OF VIDCODE INCORPORATED
IN RESPONSE TO COMMISSION PUBLIC NOTICE

This memorandum is submitted by VidCode Incorporated
("vVidCode") in response to the Commission’s Public Notice,
DA 89-1060, issued on September 1, 1989. That Notice sought
public comments relating to the request of A. C. Nielsen
Company ("Nielsen") filed with the Commission July 19, 1989.
Nielsen has also filed a related request for Special
Temporary Authority ("STA") dated August 14, 1989. 1In
particular, Nielsen sought through these filings to obtain
from the Commission permissive authority to use Line 22 of
the active video signal to broadcast transmission
identification and verification signals as part of its
Automated Measurement of Lineups ("AMOL") system;

For the reasons stated below, VidCode submits that
Nielsen’s request should be denied.

INTRODUCTION.

A. VidCode and the Vidcode System

1. VidCode is a small, emerging high-technology
company operating as a provider of commercial broadcast
verification services. VidCode has been granted authority
to encode information on Line 22 of the active video signal

in order to provide these services.'

1. VidCode’s authority was granted on October 27, 1988.
(Attachment 1). Airtrax has also been granted authority for
this purpose on November 6, 1986.



2. This authority to utilize Line 22 is essential to
VidCode’s business. Using innovative technology, VidCode
can provide advertisers with expanded ability to verify
whether, how well, and for how long their commercials are
actually being broadcast. In reliance on the grant of this
authority, VidCode has invested to date significant amounts
in this technology and has already installed monitoring
systems and initiated customer services in New York, Chicago
and Los Angeles. In accordance with current plans, VidCode
will have monitoring installations in 50 cities by December
1990.

3. In establishing this monitoring system, VidCode has
developed innovative technologies which apply in particular
to Line 22 of the active video signal. Line 22 was selected
by VidCode as the medium for its encoding service in
conformity with the Commission’s decision in the Telescan
proceeding and because it was free of interference by other

encoding practices, including those of Nielsen.?

Operation
of VidCode’s innovative technology on any available medium
other than Line 22 might not be feasible, and in any event
would result in substantial additional developmental and

marketing costs and delays.

2. As discussed in Airtrax’s Opposition, dated August 8,
1989, at page 6 and note 5, VidCode’s predecessor originally
sought authority to operate on Line 20, but was forced to
move to Line 22 due to network objections. These objections
apparently were in part the result of Nielsen’s presence on
Line 20.



B. The Nielsen "AMOL" System.

4. Nielsen is the long-standing industry leader in
providing ratings and verifications for national television
network programming. As is more fully described in
Airtrax’s Opposition dated August 8, 1989, at pages 2-5,
Nielsen has been authorized to use Line 20 of the Vertical
Blanking Interval ("VBI") for its AMOL service, and that
service has been in commercial operation since at least
1982. Until February 1988, AMOL was designed primarily to
provide verification of national television network program
"clearances" by individual network-affiliated television
stations, i.e., confirmation that a particular affiliate
station broadcast its network’s regular daily network
"feeds" on a particular date and at particular times.
Throughout this period, AMOL has been provided on Line 20.

5. The information encoded by Nielsen is "readable" by
special AMOL decoders installed in markets where the
network’s feed is expected to be broadcast by a station
affiliated with that network, and identifies the network
feed by its source, date, hour, minute, and second of the
feed. This information is injected into Line 20 of the VBI
associated with the network feed programming, without regard
to the particular program material that is being fed by the
network. The AMOL decoder in each affiliate’s market
"watches" the affiliate’s signal and reads the times at

which the coded information in the VBI appears and



disappears. Through this process, Nielsen can verify at
what times during each day each such affiliate station was
transmitting network feeds to its audience, and thereby
enable the network to ascertain the extent to which each
affiliate cleared the network’s feed.

6. Beginning in February, 1988, Nielsen expanded the
scope of its traditional AMOL system to provide electronic
program verification for syndicated television programming.
This additional AMOL service for verification of syndicated
programs operates by encoding AMOL onto Line 20 of the VBI
for the entire length of the program at the time that a
syndicated program is assembled and integrated into a
single, continuous tape. This encoded information includes
a Source Identification ("SID") Code and a Date/Time
"Stamp," which enable the AMOL decoders installed in
individual television markets to identify the program by its
series title and by the individual episode of each program
series. When such a program is broadcast on a local-
origination basis by a network-affiliated station to which
an AMOL decoder is tuned, Nielsen can verify that the
program in question was transmitted by reference to episode
number, date, and time. The same situation usually obtains
in the case of a non-network-affiliated (i.e.,

"independent") station.



C. Nielsen’s Commercial Verification Services.
7. Although barely alluded to in Nielsen’s filings in
this proceeding, Nielsen also offers customers a commercial
verification service which competes with VidCode and

3 This system, known as "Monitor Plus," uses a less

Airtrax.
flexible and reliable technology than VidCode or Airtrax.
Nonetheless, the services are in general competition.

D. If Nielsen Is Allowed to Operate on Line 22,
VvidCode and Airtrax Could Not Operate.

8. The grant of Nielsen’s request to move AMOL is
inconsistent with and undermines the Commission’s prior
grant of authority to VidCode and Airtrax.

9. Line 22 of the active video signal does not have
the capacity to accommodate both the commercial
advertisement verification codes inserted by companies such
as VidCode and Airtrax and the AMOL codes inserted into
programming. Because the commercial advertisement
verification codes are inserted at an earlier point in the
distribution transmission sequence than the AMOL codes, the
latter would obliterate the former at least in some

instances.

3. Nielsen has claimed that it is not in competition with
Ajirtrax and VidCode, See Nielsen’s Opposition to Request
(Aug. 21, 1989), at n.16. Nielsen makes this claim of non-
competition despite its assertion elsewhere that included
within the scope of its request for permissive authority is
the authority to transmit "encoded advertising and/or
program identification signals." Letter of July 19, 1989 to
Alex D. Felker.



10. Nielsen has not provided any basis to conclude
that such obliteration would not in fact occur or that it
could be effectively precluded or overcome. Simply stated,
Nielsen has failed to demonstrate that AMOL could operate on
Line 22 without supervening or interfering with VidCode’s
operations.

DISCUSSION.

11. As demonstrated in greater detail in Airtrax’s
Opposition filed August 8, 1989, Nielsen has failed to
demonstrate that its proposed use of Line 22 comports with
Commission policy. 1In particular, Nielsen has failed to
show:

- (A) that it is infeasible to transmit AMOL

signals by means other than Line 22; indeed,
Nielsen has apparently conceded that this would be
feasible (See, Airtrax letter to Chairman Sikes
dated September 12, 1989);

- (B) that AMOL signals are an integral part of

associated program material; and

- (C) that its intended use of Line 22 complies with

the Commission’s conditions for permissive
authority to use Line 22.

12. In addition, the grant of Nielsen’s request would

undermine competition in the developing market for

commercial verification services by providing Nielsen with



unrestricted ability to drive its competitors -- in
particular, vidCode and Airtrax -- out of business.

13. It is rudimentary that, in accordance with
statutory mandate, the Commission acts where possible to
promote competition, since in general competition promotes
the public interest. See, e.g., 47 U.S.C. § 303; Notice of
Inquiry and Proposed Rulemaking, "Regulatory Policies and
International Telecommunications," 52 Fed. Reg. 5318
(February 20, 1987) (FCC regulatory objectives include open
competitive entry, non-discrimination, and technological
innovation). This is particularly the case where new,
innovative technology offers the possibility of expanded and
more efficient services in competition with existing,
entrenched service providers. See, e.g., 47 U.S.C. § 1557;
Notice of Inquiry, supra.

14. The VidCode technology offers new innovative
competition for Nielsen’s "Monitor Plus" service. But just
as VidCode is about to begin significant competition,
Nielsen has requested permission to interfere with VidCode’s
service. This effort by a predominating company such as
Nielsen to obtain the ability to exclude or interfere with a
fledgling competitor should not and cannot be condoned.

15. To succeed as a provider of commercial
verification services, VidCode must be able to assure its
customers that its technology is capable of providing

accurate, reliable information. If Nielsen is allowed to



use Line 22 to encode AMOL over commercial breaks, however,
VidCode’s encoding will be obliterated and rendered totally
useless. Even if Nielsen’s AMOL encoding intrudes only
slightly into the commercial break, VidCode’s accuracy and
reliability will be undermined.‘ Thus, Nielsen has, in
effect, requested that this Commission provide it with
authority to undermine the ability of its competitors to
compete with it.

16. The Commission will not be in a position to
determine, in advance, whether Nielsen’s AMOL encoding is
intruding on vidCode’s signal. And the damage to VidCode’s
business will not be subject to retrospective relief, since
the reputation of VidCode as a totally reliable, accurate
commercial verification service will be irreparably damaged
simultaneously with every intrusion by Nielsen.

17. The threat of such damage is of particular
significance since VidCode is a start-up company which is in
the early stages of supplying its services to customers in
the three markets it now serves. Therefore, if Nielsen is
given authorization to use Line 22, VidCode will be forced
to vacate its present method of operation. This would place
an intolerable burden on VidCode to seek out some

alternative method of operation, causing substantial damages

4. As Airtrax has demonstrated in its September 12 letter
to Chairman Sikes, the likelihood of encroachment is very
high given Nielsen’s proposed method of operation.



in terms of delay, market credibility and additional
development costs, any of which might well result in
VidCode’s demise.

18. Nielsen’s filing provides no countervailing basis
to conclude that the public interest, convenience or |
necessity will be served by placing the commercial viability
of vidCode in the hands of Nielsen’s encoders. At most,
Nielsen argues that granting its request will serve
Nielsen’s convenience and allow it to avoid the costs
associated with providing its expanded AMOL service for
syndication. This cannot justify destruction of Nielsen’s
competitors.

19. Nielsen has apparently admitted that AMOL could
operate on Line 23, but has complained that this would cost
more than a move to Line 22. VidCode is not aware of the
basis for this comparison, but in any event it would be
unfair to impose those costs on VidCode. VidCode has
reasonably relied upon the Commission’s permissive
authority, issued in October 1988, in focussing its efforts
and investments in technology compatible with operatibn on
Line 22. For VidCode to be forced to move from line 22 in
order to accommodate Nielsen’s request would mean that
VidCode’s investment was in substantial part wasted and its
ability to compete with Nielsen and Airtrax would be
undermined or destroyed. To require Nielsen to develop

technology compatible with operation on Line 23 or elsewhere



would place the financial burden of Nielsen’s request to
expand its AMOL service where it belongs -- on Nielsen --
and would preserve all competitors.

20. In light of the availability to Nielsen of
alternatives which will not adversely affect competition,
Nielsen’s request for permissive authority to operate on
Line 22 should be denied.

CONCLUSION

21. For all these reasons, and in particular in light
of the anti-competitive effects which would arise from the
grant of Nielsen’s request, that request should be denied.

A fortiori, the request for STA should be denied as well.

Respectfully submitted,
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Attachment 1.

.. .. RECEIVED BY

Mr. Kevin McMabon ~ MAILBRANCH  pe1 96188
psvis, Hoxio, Faithfull and Hapgood ./ i
A5 Rockefeller Plaza o OCT 2 71938 57 SAML BRANCH
Nev York, New York 10011 AN S

signed by
Dear Mr. McMahon: ' mailed by

This is io responsa to your letters of August 23, and September 14, 1988,
regarding the general uce of the "TeleScan systen™ to encode advertiser
identification signals on line 22 of the television active video signal by
television station licensees. BSpecifically, you request that the Cammission
confirm that the authorization it granted for usc of the "TeleScan systen" by
TeleScan, Inc., (letter dated July 18, 1985) spplies to the provision of such
services by VidCode, Inc., as well. You pote that VidCode is s nev coapany
that is unrelated to TeleScan and will bave different ownership. You also
state that VidCode expects to acquire the patents and patent applications

for the "TeleScan systen” from their current owners.

As you kaow, on Nay 7, 1985, TeleScan requecsted that the Comnission approve &
systea to encode advertiser identification signals on line 22 of the
television active video signal. The Commission spproved TaleScan's request,
deterzining, first, that the transniscion of such data qualified as s "special Chr? -
signal,” (i.e., & signal that is relatod to broadcast operation, but not
intended for public use), and, second, that the authority granted wvas “for
general use of the TaleScan systac on-line-22-by TiCensecs in the t¥lwvieion
ervices. ¢ authority granted in the July 18, 1985, letter allovs .:;an\\\\\
television licensee to employ & systam hsving the sane tachnical SR
characteristics as the Telec:an ly:tcn 8o long ac thc cond:txons_j.%—fiiiﬁ—xn

e e

pooz ithresp&t to the legality undor applicable lavs relating to
intellectual property rights of the use of the TelaScan cystem by VidCode or
any other party. Moreover, we wish to emphasize that this is & permissive
suthority only. Television licensess retsin ultimate control over their
transzissions and are not required to transmit VidCode signals.

.Sincerely, =

e

Alex D. Felker
Chief, Mass lMedia Bureau

PBlurenthal:jy:pab:Lrd: 4B
Tyred: 10/24/¢a




